STAFF REPORT
MEETING DATE: March 22, 2018

AGENDA ITEM: 2A

TITLE:
Discuss default and possible remedy of two (2) agreements between the City of Bastrop and
Bastrop Fine Arts Guild and one (1) agreement between the Bastrop Economic Development
Corporation and Bastrop Fine Arts Guild.
STAFF REPRESENTATIVE:
Lynda K. Humble, City Manager
Shawn Kirkpatrick, BEDC Executive Director
BACKGROUND/HISTORY:
For purposes of this discussion, there are three (3) funding agreements with the Bastrop Fine Arts
Guild summarized as follows:
Funding Agreement
(City)
Execution Date

Agreement Amount
Source of Funds
Project Scope
Breach of Contract
Default Date

11/22/2011
but actually signed
on 5/16/2013 – see
Section 2.7
$100,000
Hotel Occupancy Tax
Section 2.11
Sections 2.11 & 4.3
12/31/2017

Second Funding
Agreement 380 (City)
2/18/2015

Economic Dev.
Agreement (BEDC)

$300,000
General Fund
Section 2.11
Section 5.9
12/31/2017

$100,000
Economic Development
Section 2.12 & Section 6
Sections 2.12 & 6.1
1/31/2015

7/20/2011

The Bastrop Fine Arts Guild is in default on all three (3) funding agreements. The language,
which constitutes a breach, is highlighted in yellow for easy reference.
Funding Agreement (City):
The City entered into a grant of $100,000 in Hotel Occupancy Tax (HOT) funds to the Guild to
enable the Guild to purchase real property and improve same as the “Lost Pines Art Center
Project”, and to operate the Center according to the details and specifications set forth in the Guild
concept and Operations plan, included as Exhibit A of the agreement.
There are several notable terms of this contract:
2.1 - Act of Default: means failure to timely, fully, and completely comply with one or more
requirements, obligations, Conditions Precedent, duties, terms, conditions or warranties, as
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stated in this Agreement. City may accept substantial compliance in lieu of full compliance by
waiving such Act of default. Default by the Guild may subject the Guild to the conditions set forth
in Section 7.
2.2 - City Project Funds: means the $100,000 grant of funds to the Guild for use as set forth
herein.
2.3 – Certificate of Occupancy: shall mean that final document issued by the City of Bastrop,
Texas, entitled “Certificate of Occupancy”, indicating that all acceptable codes, regulations, and
ordinances enforced by the City of Bastrop have been unconditionally, fully and completed
complied with in all respects. A Certificate of Occupancy shall not include a certificate issued in
error, mistake or misrepresentation of facts, nor any temporary or conditional document
authorizing temporary or conditional occupancy. (Please note that a Certificate of Occupancy
was issued on March 1, 2017, and is attached for review.)
2.7 – “Effective Date” means the date this agreement has been signed by all Parties.
2.11 – “Project”: means Guild’s planned Lost Pines Art Center to be located on approximately
1.246 acres, more particularly described in Exhibit B, attached hereto. The Project may also
identified and referred to as the “Arts Guild Project”, which shall consist of a development as
shown by Concept Plan attached hereto as Exhibit A. The Project shall include, at a minimum,
the following uses and amenities, a ±9,000 square foot main building that will house: (a) a major
art gallery, (b) a lobby/retail gift shop, (c) 1-2 classrooms, (d) multiple leasable artists’ studios,
and (e) a leasable, retail specialty wine/coffee shop. In addition, three of the four grain silos will
be converted into working artist studios, and the fourth may be used as an efficiency apartment
for an artist-in-residency program. The exterior grounds will be landscaped and may include an
outdoor sculpture garden.
4.3 Guild anticipates and commits to constructing the Project in Phases, as follows:
Phase I
Phase II
Phase III

Begins December 31, 2013
December 31, 2015
Begin December 31, 2016
Ends December 31, 2017

Deconstruct portions of existing facilities.
Construction of main building.
Completed construction of all buildings/facilities.

5.6 – The City’s Project Funds provide to the Guild shall be utilized solely for the purpose
stated herein, related to the Property identified on Exhibit B.
5.11 – Successful Operations of Lost Pines Art Center. In addition to the terms and conditions
related to employment, as set forth in Section 6 below, to avoid an Act of Default, the Guild shall
successfully operate the Lost Pines Art Center for a minimum period of two (2) years following
the Initiation of Operations. Whether the Lost Pines Art Center is successful operating shall be in
the sole discretion of the City, but shall generally mean that the Lost Pines Art Center is fully
functioning in a manner that reflects positively on the City of Bastrop and its community. In the
event the Lost Pines Art Center fails to successfully and continually operate for two (2) years after
the Initiation of Operations, the Guild shall be in breach of the Agreement and shall be subject to
Section 7. (Initiation of Operations began on March 1, 2017 with the issuance of a Certificate
of Occupancy. The facility must operation for two years until February 28, 2019.)
7.1 – Notice of Anticipated Default. In the event that during the term of this Agreement with the
Guild determines that it anticipates an Act of Default on its part, it shall notify the City, in
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Anticipated Act of Default shall also request a meeting between the Guild’s representatives and
the Board of the City during which the Guild will provide information related to the potential or
actual default, and will propose alternatives and/or options identified by it to address the default.
The Board shall not be obligated to consider or adopt any proposed alternative, but may, in its
sole discretion consider alternatives for addressing any Act of Default by Guild. Alternatively, the
City may in its discretion, trigger the repayment obligations as set forth herein.
8.1 – City shall, upon reasonable prior written notice to Guild and during normal business
hours, but in any event not more than two (2) times per calendar year, have the right to
audit and inspect Guild’s records and books and all other relevant records related to each of
the economic development considerations and incentives and performance requirements, as
stated in this Agreement, but the confidentiality of such records and information shall be
maintained by City unless disclosure of such records and information shall be required by a court
order, a lawfully issued subpoena, or by the direction of the Office of the Texas Attorney General.
Second Funding Agreement – 380 (City):
The City entered into a grant of $300,000 from the General Funds, authorized by Chapter 380
Texas Local Government Code, to the Guild to promote local economic development and to
stimulate business and commercial activity and around the City through the Guild project and
center to purchase real property and improve same as the “Lost Pines Art Center Project”, and to
operate the Center according to the details and specifications set forth in the Guild concept and
Operations plan, included as Exhibit A of the agreement.
There are several notable terms of this contract:
2.1 - Act of Default: means failure to timely, fully, and completely comply with one or more
requirements, obligations, Conditions Precedent, duties, terms, conditions or warranties, as
stated in this Agreement. City may accept substantial compliance in lieu of full compliance by
waiving such Act of default. Default by the Guild may subject the Guild to the conditions set forth
in Section 7.
2.2 - City Project Funds: means the $300,000 grant of funds to the Guild for use as set forth
herein.
2.3 – Certificate of Occupancy: shall mean that final document issued by the City of Bastrop,
Texas, entitled “Certificate of Occupancy”, indicating that all acceptable codes, regulations, and
ordinances enforced by the City of Bastrop have been unconditionally, fully and completed
complied with in all respects. A Certificate of Occupancy shall not include a certificate issued in
error, mistake or misrepresentation of facts, nor any temporary or conditional document
authorizing temporary or conditional occupancy. (Please note that a Certificate of Occupancy
was issued on March 1, 2017, and is attached for review.)
2.7 – “Effective Date” means the date this agreement has been signed by all Parties.
2.11 – “Project”: means Guild’s planned Lost Pines Art Center to be located on approximately
1.246 acres, more particularly described in Exhibit A, attached hereto. The Project may also
identified and referred to as the “Arts Guild Project”, which shall consist of a development as
shown by Building Plan attached hereto as Exhibit B. The Project shall include, at a minimum,
the following uses and amenities, a ±9,000 square foot main building that will house: (a) a major
art gallery, (b) a lobby/retail gift shop, (c) 1-2 classrooms, (d) multiple leasable artists’ studios,
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and (e) a leasable, retail specialty wine/coffee shop. In addition, three of the four grain silos will
be converted into working artist studios, and the fourth may be used as an efficiency apartment
for an artist-in-residency program. The exterior grounds will be landscaped and may include an
outdoor sculpture garden.
4.3 Guild anticipates and commits to constructing the Project in Phases, as follows:
Phase I
Phase II
Phase III

Completed
December 31, 2016
Begin December 31, 2016
Ends December 31, 2017

Deconstruct portions of existing facilities.
Construction of main building.
Completed construction of all buildings/facilities.

4.4 Ownership of Project. The City acknowledges and agrees that it shall acquire no
ownership interest or maintain responsibility for the City and/or any part thereof.
5.9 Completion of the Project. After Commencement, Guild shall diligently and faithfully, in
good and workmanlike manner, continuously pursue the completion of the Project, which shall be
completed no later than December 31, 2017, unless extended by the agreement of the City.
(“Completion Deadline”) Should the Guild fail to complete construction on the Project to the
reasonable satisfaction of the City, for the purposes and uses indicated herein, on or before
December 31, 2017, as detailed on “Exhibit B” the Guild shall be in breach of the Second
Agreement and subject to repayment of the City’s Project Funding as set forth in Section 7.
5.11 – Successful Operations of Lost Pines Art Center. In addition to the terms and conditions
related to employment, as set forth in Section 6 below, to avoid an Act of Default, the Guild shall
successfully operate the Lost Pines Art Center for a minimum period of ten (10) years following
the Initiation of Operations. Whether the Lost Pines Art Center is successful operating shall be in
the sole discretion of the City, but shall generally mean that the Lost Pines Art Center is fully
functioning in a manner that reflects positively on the City of Bastrop and its community. In the
event the Lost Pines Art Center fails to successfully and continually operate for ten (10) years
after the Initiation of Operations, the Guild shall be in breach of the Agreement and shall be subject
to Section 7. (Initiation of Operations began on March 1, 2017 with the issuance of a
Certificate of Occupancy. The facility must operation for two years until February 28,
2019.)
7.1 – Notice of Anticipated Default. In the event that during the term of this Agreement with the
Guild determines that it anticipates an Act of Default on its part, it shall notify the City, in
Anticipated Act of Default shall also request a meeting between the Guild’s representatives and
the Board of the City during which the Guild will provide information related to the potential or
actual default, and will propose alternatives and/or options identified by it to address the default.
The Board shall not be obligated to consider or adopt any proposed alternative, but may, in its
sole discretion consider alternatives for addressing any Act of Default by Guild. Alternatively, the
City may in its discretion, trigger the repayment obligations as set forth herein.
7.2 – Voluntary Termination by Guild. The City recognizes that, under certain circumstances,
the Guild may determine that it desires to terminate its obligations under this Second Agreement,
prior to the end of the ten (10) year term of this Second Agreement for various reasons, including,
for example: (1) ceasing to operate the Center in the City; (2) no longer remaining a 501 (C) (3);
as defined in this Second Agreement; or (3) other reasons determined by the Guild. In the event
of such circumstances, the Guild may withdraw from the Second Agreement by replaying the City
a pro-rata portion of the Project Funds granted by the City, as detailed in the table shown
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immediately below. For purposes of calculating the amount due to the City, in the event of such
a withdrawal, the date that the Center is issued a Certificate of Occupancy for the Center by the
City will be the initial effective date, noted below.
Effective Dates
(Original Contract)
February 2015 to
February 2016
February 2016 to
February 2017
February 2017 to
February 2018
February 2018 to
February 2019
February 2019 to
February 2020
February 2020 to
February 2021
February 2021 to
February 2022
February 2021 to
February 2022
February 2021 to
February 2022
February 2021 to
February 2022
February 2021 to
February 2022

Effective Dates
(Issuance of
C.O.)
March 2017 to
March 2018
March 2018 to
March 2019
March 2019 to
March 2020
March 2020 to
March 2021
March 2021 to
March 2022
March 2022 to
March 2023
March 2023 to
March 2024
March 2024 to
March 2025
March 2025 to
March 2026
March 2026 to
March 2027
March 2027 to
March 2028

End of Year
Number

Percentage
Due to City

1

100%

Approx.
Amount Due to
City
$300,000

2

90%

$270,000

3

80%

$240,000

4

70%

$210,000

5

60%

$180,000

6

50%

$150,000

7

40%

$120,000

8

30%

$90,000

9

20%

$60,000

10

10%

$30,000

11

0%

$0

8.1 – City shall, upon reasonable prior written notice to Guild and during normal business
hours, but in any event not more than one (1) times per calendar year, have the right to
audit and inspect Guild’s records and books and all other relevant records related to each of
the economic development considerations and incentives and performance requirements, as
stated in this Agreement, but the confidentiality of such records and information shall be
maintained by City unless disclosure of such records and information shall be required by a court
order, a lawfully issued subpoena, or by the direction of the Office of the Texas Attorney General.
Economic Development Agreement (BEDC):
The City entered into a one-time grant of $100,000 of 4B funds, as authorized by Chapter 501,
Texas Local Government Code, to purchase real property and build a Fine Arts Complex project,
as shown in Exhibit A.
There are several notable terms of this contract:
1.i – Conditions Precedent: That the owner: (1) on or before December 31, 2011, acquires
contractual and fully enforceable ownership rights to the Property and (2) on or before November
30, 2011, provides the BEDC with written documentation demonstrating that the Owner has
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obtained sufficient funds and/or irrevocable approval for financing for the purchase of the
Property.
1.ii. – Owner’s Performance Subsequent: That the Owner: (1) successfully initiates and
completes development of the Project, within the timeframes stated and agreed upon herein, and
(2) successfully operates the Project for the period noted herein, including continuously
maintaining the employment noted herein Section 6, and (3) successfully fulfills all contractual
obligations, without default, as specified herein.
2.1 - Act of Default: means failure to timely, fully, and completely comply with one or more
requirements, obligations, Conditions Precedent, duties, terms, conditions or warranties, as
stated in this Agreement. BEDC may accept substantial compliance in lieu of full compliance by
waiving such Act of default. Default by the Guild may subject the Guild to the conditions set forth
in Section 7.
2.2 – BEDC 4B Project Funds: means the one-time $100,000 grant of funds to the Owner for
use to purchase the real property for the Project, as set forth herein.
2.3 – Certificate of Occupancy: shall mean that final document issued by the City of Bastrop,
Texas, entitled “Certificate of Occupancy”, indicating that all acceptable codes, regulations, and
ordinances enforced by the City of Bastrop have been unconditionally, fully and completed
complied with in all respects. A Certificate of Occupancy shall not include a certificate issued in
error, mistake or misrepresentation of facts, nor any temporary or conditional document
authorizing temporary or conditional occupancy. (Please note that a Certificate of Occupancy
was issued on March 1, 2017, and is attached for review.)
2.11 – “Project”: means Guild’s planned Lost Pines Art Center to be located on approximately
1.246 acres, more particularly described in Exhibit B, attached hereto. The Project may also
identified and referred to as the “Arts Guild Project”, which shall consist of a development as
shown by Building Plan attached hereto as Exhibit A. The Project shall include, at a minimum,
the following uses and amenities, a ±9,000 square foot main building that will house: (a) a major
art gallery, (b) a lobby/retail gift shop, (c) 1-2 classrooms, (d) multiple leasable artists’ studios,
and (e) a leasable, retail specialty wine/coffee shop. In addition, three of the four grain silos will
be converted into working artist studios, and the fourth may be used as an efficiency apartment
for an artist-in-residency program. The exterior grounds will be landscaped and may include an
outdoor sculpture garden.
4.3 – Owner shall prepare and provide as Exhibit “C” to this Agreement a detailed key-event
timeline for the Project, which may be presented in phases, if Owner desires.
5.2 – The execution of this Agreement has been duly authorized by the board of directors of the
Bastrop Fine Art Guild, and the individual signing this Agreement is the president of the Bastrop
Fine Arts Gild and has been empowered, by a formal Resolution of its governing board, as shown
on attached Exhibit “D,” to execute such Agreement and bind the entity, and said authorization,
signing and binding effect is not in contravention of any law, rule or regulation, or of the provisions
of the Bastrop Fine Art’s Guild Articles of Incorporation, or by-laws, or of any agreement or
instrument to which Owner is a party or by which it may be bound.
5.10 – Completion of the Project. After Commencement, Owner shall diligently and faithfully,
in good and workmanlike manner, continuously pursue the completion of the Project, which shall
be completed no later than twenty-four (24) months after Commencement. (“Completion
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Deadline”) Should the Owner, within twenty-four (24) months after the Commencement Deadline,
fall to complete the construction on the Project to the reasonable satisfaction of the BEDC, for the
purposes and uses indicated herein, and as detailed on “Exhibit A” the Owner shall be in breach
of the Agreement and subject to repayment of the BEDC’s funding as set forth in Section 7. (This
contract was extended until January 31, 2015 per BEDC minutes dated October 20, 2014.)
5.12 – Environmental Clearance. On or before December 31, 2012, the Owner shall have
completed, and shall provide to the BEDC acceptable documentation from any and all applicable
governmental entities stating that the Property, including but not limited to the water, soil,
buildings, and land are either: (1) free from toxins, asbestos, contaminant’s pollutants, heavy
metals, or other poisons or, alternatively, (2) that an acceptable remediation plan has been
approved by the controlling governmental entity and has been successfully implemented to
address any identified environmental issues on the Property, and (3) that Owner has acquired
and can document financing sufficient to fully complete the remediation plan implemented for the
Property. When available, the Owner shall provide the City with the results of a “certified cleanup program”, if necessary. Should the Owner fail to perform the obligations set forth in this
paragraph 5.12, then the Owner shall be in breach of the Agreement and subject to repayment of
the BEDC’s funding as set forth in Section 7. (Please note that TX Commission on
Environmental Quality Voluntary Cleanup Program Conditional Certificate of Completion
is attached for review.)
6.1 Project shall employ a minimum of 3 new full-time employees (i.e. 1820 hours/year) at the
Fine Arts Complex on or before ninety (90) days following initiation of Operations and such
employment shall be maintained for a minimum period as stated in paragraph 6.2 below. For
purposes of this employment provision, two (2) new part-time positions that comprise a total of
1820 hours per year shall be deemed to be equal to one (1) new full-time employee position.
6.2 – For a period of twenty-four (24) months after initiation of Operations, Owner shall
continuously employ and maintain at the Fine Art Complex the number of jobs noted in Section
6.1 above. (Note: Charlie Zech, EDC legal counsel, reviewed the agreement specifically
related to 6.1 and 6.2, which states, “Owner shall continuously employ” and defines the
jobs shall be employees of the Bastrop Fine Arts Guild.)
7.1 – Notice of Anticipated Default. In the event that during the term of this Agreement with the
Guild determines that it anticipates an Act of Default on its part, it shall notify the BEDC, in
Anticipated Act of Default shall also request a meeting between the Guild’s representatives and
the Board of the BEDC during which the Guild will provide information related to the potential or
actual default, and will propose alternatives and/or options identified by it to address the default.
The Board shall not be obligated to consider or adopt any proposed alternative, but may, in its
sole discretion consider alternatives for addressing any Act of Default by Guild. Alternatively, the
City may in its discretion, trigger the repayment obligations as set forth herein.
7.2 – Repayment and/or Liquidation. In the event of an Act of Default by the Owner, the Owner
shall, in the sole discretion of the BEDC, and within ninety (90) days of a request by BEDC repay
to the BEDC the full amount of the BEDC 4B Project Funds, plus interest thereon at a rate of 2%
per annum. If, in the event of an Act of Default by the Owner, the BEDC requires that the Owner
repay the full amount of the BEDC 4B Project Funds, plus interest, and the Owner does not have
the required funds to make the repayment, the Owner shall be obligated to (1) Sell a portion of
the Property within 180 days of BEDC’s request for payment to raise funds and make the payment
to the BEDC, or (2) to borrow funds in the amount sufficient to repay the BEDC the amount noted
in the Section 7.2.
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8.1 – City shall, upon reasonable prior written notice to Guild and during normal business
hours, but in any event not more than two (2) times per calendar year, have the right to
audit and inspect Guild’s records and books and all other relevant records related to each of
the economic development considerations and incentives and performance requirements, as
stated in this Agreement, but the confidentiality of such records and information shall be
maintained by City unless disclosure of such records and information shall be required by a court
order, a lawfully issued subpoena, or by the direction of the Office of the Texas Attorney General.
8.2 The Owner shall provide to the BEDC, on a quarterly basis, reports on its application of the
BEDC 4B Project Funds to the purchase of the Property, until such time as all BEDC 4B Project
Funds have been completely applied to the purchase of the Property.
POLICY EXPLANATION:
In early January, Mayor Schroeder and I met with Mark Rose and Patricia Rundulic about their
request for Hotel Occupancy Tax (HOT) funding. At that time, the City Manager brought to their
attention that the three (3) agreements between the Bastrop Fine Arts Guild, the City of Bastrop,
and BEDC were in default, which would have to be cured before any additional funding would be
considered. During this meeting, Mark Rose briefed them on their plans, which are currently
under construction, that will cure the default. Otherwise, the City has the right to demand
repayment.
At that meeting, the following agreement on how to proceed was reached:
• Mark Rose and the Art Guild Board will study the agreements and prepare a plan on how
to cure the defaults, which would happen at the end of a board retreat scheduled for late
January.
• Staff from the City and BEDC will meet with Mr. Rose and other board members to discuss
their plan to cure to ensure it meets the intent of all three (3) contracts. This meeting
occurred on February 20, 2018.
• The goal is to have a proposed plan that meets the intent of the contracts prepared and
reviewed in February.
• Because both the Council and BEDC Board of Directors would have to vote to extend the
contract and consider approval of the cure, Mayor Schroeder suggested a Joint Board
Meeting so one cohesive conversation can occur between the two (2) policy bodies and
Bastrop Fine Arts Guild. The Joint Meeting between City Council and BEDC was already
scheduled for March 22nd.
A letter from Mark Rose is attached acknowledging the default and providing a plan and timetable
to cure the default by early summer. Mr. Rose will be present to provide a detailed presentation
and address any questions or concerns of both policy bodies.
Staff is seeking direction from both policy bodies on how they wish to proceed. Formal
resolution will be placed on future agendas for Council and Board consideration.
FUNDING SOURCE: N/A
RECOMMENDATION:
Discuss default and possible remedy of two (2) agreements between the City of Bastrop and
Bastrop Fine Arts Guild and one (1) agreement between the Bastrop Economic Development
Corporation and Bastrop Fine Arts Guild.
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ATTACHMENTS:
•
•
•
•
•
•

Funding Agreement with Attachments – City
Second Funding Agreement with Attachments – City
Economic Development Agreement with Attachments – BEDC
Certificate of Occupancy
October 20, 2014 BEDC Board Minutes
Mark Rose’s Letter regarding default and Plan to Cure
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380 AGREEMENT
BETWEEN

THE BASTROP EINE ARTS GUILD AND THE
CITY OF BASTROP

This Second

Funding Agreement ( this " Second ,Agreement') is entered into
Fine Arts Guild, a 501( c)( 3) non -for-profit Texas corporation, ( the

between

Bastrop
and the City of Bastrop, a Texas home -rule municipal corporation organized
and operating under the laws of Texas. (" City") The Guild and City may be referred to
jointly herein as " the Parties" and individually as a " Party."
Guild')

RECITALS

as

WHEREAS, Local Government Code, Chapter 380, et seq.,
generally referred to
Economic Development Programs (" 380 Programs") provides that the governing

bodies of municipalities, such as Bastrop, may establish and provide for programs for
making grants of public money and services of the municipality to promote local

economic development and to stimulate business and commercial activity in the city;
and

WHEREAS,

the City, acting under the authority granted to it under state statutes

and its Home -Rule Charter,

Bastrop;

has heretofore established such a program for the City of

and

WHEREAS, the Guild has asked the City for a financial grant to support the Guild
to improve real property located on Chestnut Street in Bastrop Texas, as the `Lost Pines
Art Center Project' (" Pro "eco" and/ or " Center'),
and to operate the Center according to
the details and specifications set forth in the. Guilds plan( s) (" Plans") as set forth in
Exhibit " A", attached hereto and incorporated herein for all purposes, and as set forth
in more detail in this Second Agreement and
WHEREAS,

the City has determined that it will provide funds to the Guild,
pursuant to the term of this Second Agreement, to promote local economic development

and to stimulate business and commercial activity and around the City through the Guild
Project and Center (City " Project
WHEREAS, the

City

Funds");

and

has determined that development of the

Property and

operation of the Project will contribute to the economic development of the City by
cultural

tourism

in

the

City and providing
opportunities and activities within the City, as noted herein.

generating

and

art

art

and

cultural

NOW, THEREFORE, in consideration of the mutual benefits .described in this
Second Agreement,

and for other good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, the City and the Guild agree as follows:
0

Authority

The City's execution of this Second Agreement is authorized by Chapter 380,
and constitutes a valid and binding obligation of the

Texas Local Government Code,

City, subject to the following:
Guild' s Performance Subsequent: That the Guild: ( 1) successfully initiates

and completes development of the Project, within the timeframes stated
and agreed upon herein, and ( 2) successfully operates the Project for the
period noted herein, and ( 3) successfully fulfills all contractual obligations,

without default, as specified herein.
ii.

Guild' s

The

execution

performance

and

of

this

Second

Agreement

constitutes a valid and binding obligation of Guild, at the time that Guild

accepts funding from the City for the Project.

Guild acknowledges that

City is acting in reliance upon Guild' s full and complete performance of all
stated Conditions Precedent and other Performance obligations set forth
in this Second Agreement in making its decision to commit substantial

City resources to this Project.
2.
Definitions

As used in this Second Agreement, the following words or phrases shall have the
following meanings:
2. 1 "

comply with
terms,

Act of Default or Default"
one

or

more

means failure to timely, fully, and completely

requirements,

conditions or warranties,

obligations,

Conditions

Precedent, duties,

as stated in this Second Agreement. City may accept

substantial compliance in lieu of full compliance by waiving such Act of default.

Default

by the Guild may subject the Guild to the conditions set forth in Section 7.
2. 2 "

means the $ 300, 000 grant of funds ( Grant) to the

City Project Funds"

Guild for use as set forth herein.

Certificate of Occupancy" shall mean that final document issued by the
City of Bastrop, Texas, entitled " Certificate of Occupancy", indicating that all applicable
enforced
ordinances
and
regulations,
codes,
by the City of Bastrop have been
2. 3 `

fully and completely complied with in all respects. A Certificate of
Occupancy shall not include a certificate issued in error, mistake or misrepresentation of
unconditionally,

facts,

nor any temporary or conditional document authorizing temporary or conditional

occupancy.

2. 4 "

City of Bastrop"

or "

City" means the governing municipal corporation

that is legally authorized to control the area that is within the city limits of the City of
Bastrop, and the area that is within the City's ETJ and/ or Bastrop County, Texas.
2. 5 "

Code"

means

the

Bastrop

Code of Ordinances

in

effect

as

of the

Effective Date of this Second Agreement.
Art Guild / City Economic Development 380 Grant Second Agreement
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2. 6 "

Designated Successors and Assigns" shall mean ( i) an entity to which
in writing) all or a portion of its rights and obligations contained in this

Guild assigns (

Second Agreement, ( ii)

any entity which is the successor by merger or otherwise to all
or substantially all of Guild' s assets and liabilities including, but not limited to, any
merger

or

acquisition

pursuant

to any public offering or
or ( iii)
any entity which may

financing and/ or growth capital;
outstanding stock or partnership interest of Guild.
2. 7 "

Effective

Date'

means

reorganization

to

obtain

have acquired all of the

the date this Second Agreement has

been

signed by all Parties.
2. 8 "

force Majeure"

means any event in which any Party shall be delayed,

hindered in or prevented from the performance of any act required under this Second
Agreement by reason of strikes,

lockouts, labor troubles,

inability to procure materials,

failure of power, unavailability of any utility service, restrictive governmental laws or
regulations, riots,

insurrections, the act, the failure to act, or default of another Party or a

material worsening of current conditions caused by acts of terrorism or war (whether or
not

declared),

Agreement,

or

severe

weather

occurring

after

the

execution

of

this

Second

which materially impair the Party's ability to perform any act required under

this Second Agreement.
2. 9 "
3)

Guild"

corporation,

2. 10 "

means the Bastrop Fine Arts Guild, a Texas not-for-profit, 501( c)
incorporated and authorized to do business in the State of Texas.

Program"

means the support program established by the City,

pursuant

to the Texas Local Government Code, Chapter 380, et. seq., to promote and stimulate

economic development within the City.
2. 11 "

Project"

means Guild' s planned Lost Pines Art Center to be located on
approximately 1. 246 acres, more particularly described in Exhibit " A," attached hereto.

The Project may also be identified and referred to as the " Arts Guild Project," which
shall consist of a development as shown by the Building Plan attached hereto as
Exhibit " E."

The Project shall include, at a minimum, the following uses and amenities,

9, 000 square foot main

building that will house: ( a) a major art gallery, ( b)
lobby/retail gift shop, ( c) 1- 2 classrooms, ( d) multiple leasable artists' studios, and ( e)

a ±

leasable, retail specialty wine/ coffee shop.

a
a

In addition, three of the four grain silos will

be converted into working artist studios, and the fourth may be used as an efficiency
apartment for an artist -in -residency program. The exterior grounds will be landscaped
and may include an outdoor sculpture garden.
3.

Term

This Second Agreement will become effective on the date that it is fully executed
by all Parties (" Effective
forth herein

Date") and shall continue until all obligations and conditions set

have been, fully performed by the Parties.

Notwithstanding any future

expiration or termination of this Second Agreement, however, the conditions set forth in

the sections of this Second Agreement which expressly provide for certain obligations of
Art Guild /
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the Guild to extend beyond any stated term or event of termination or expiration shall
survive,

and remain enforceable, as stated in that section/ paragraph.
0

Construction Plan and Phasing
4. 1

Guild

shall

provide the

City with

proposed

construction

plans for the

Project. .

Guild agrees to comply with the Code, as amended or supplemented by
this Second Agreement. Notwithstanding the foregoing, Guild, in its sole discretion,
4. 2

may choose to comply with any or all City rules promulgated after the date of the Code.
4. 3

Guild anticipates and commits to constructing the Project in Phases,

as

follows:

Phase I

Deconstruct

Completed

portions

of

existing

facilities.

Phase 11

December 31, 2016

Phase

Begin

ll

December

Construction of main building.
31,

2016

Completed

construction

of

all

buildings/facilities.

Ends December 31, 2017

4.4

Ownership Of Project

The City acknowledges and agrees that it shall acquire no ownership interest in
or maintain responsibility for the Center and/ or any part thereof.

Guild' s Covenants, Warranties, Obligations and Duties

Guild makes the following covenants and warranties to the City and agrees to
Any false
or substantially misleading statement contained herein or failure to timely and fully
perform, as required in this Second Agreement, shall be an Act of Default by Guild and

timely and fully perform the

obligations and duties, as set forth herein below.

may subject the Guild to the conditions set forth in Section 7.
5. 1.

Guild is authorized to do business and is in good standing in the State of

Texas and shall remain in good standing in the State of Texas during the Term of this
Second Agreement.

The execution of this Second Agreement has been duly authorized by the
board of directors of the Bastrop Fine Arts Guild, and the individual signing this Second
Agreement is the president of the Bastrop Fine Arts Guild and has been empowered, by
a formal Resolution of its governing board, as shown on attached Exhibit " C," to
5. 2.

Art Guild / City Economic Development 380 Grant Second Agreement
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execute such a Second Agreement and bind the entity,

and said authorization,

binding effect its not in contravention of any law, rule or regulation,
provisions of the Bastrop Fine Arts Guild Articles of Incorporation, or by-laws,
agreement or instrument to which Guild is a party or by which it may be bound.
and

or of any

No litigation or governmental proceeding is pending or, to the knowledge
Guild' s officers, threatened against or affecting the Guild that may result in

5. 3.

of Guild or

any material adverse change in Guild' s business,
approval

signing

or of the

or

of

authorization

or

No consent,

properties or operation.

or declaration within any governmental

registration

authority is required in connection with the execution of this Second Agreement or the
transactions contemplated hereby.
There

5. 4.

are

bankruptcy

no

pending or contemplated,

or

proceedings

other

proceedings

currently

and Guild has not been informed of any potential involuntary

bankruptcy proceedings.
To its current, actual knowledge, Guild has acquired and maintained all

5. 5.

necessary rights, licenses,
Texas, and will continue to

permits and authority to carry on its business in Bastrop,
use its best efforts to maintain all necessary rights,

licenses,

permits and authority.

The City's Project Funds provided to the Guild shall be utilized solely for

5. 6.

the purpose stated herein,

related to the Property identified on Exhibit " A".

Dedicated/ Insured Account.

5. 7.

The City Project Funds shall be deposited

in, and maintained in an insured and dedicated account, to be used only by the Guild for
made to develop the Project/ Center located on the Property.

payments

On

each

occurrence the Guild accesses/ utilizes the City Project Funds held in the dedicated
account,

it

shall

provide

a

copy

of the financial

instruments

such

memorializing

access/ use to the City, contemporaneously with the execution of such instruments.
5. 8

Commencement

of

Construction

on

the

Project.

Guild

shall

commence work on construction of the Main Building no later than 12 months after the
Effective Date of this Second Agreement. (" Commencement Deadline")

Should the

Guild fail to Commence construction on the Main Building to the reasonable satisfaction
D"
of the City, for the purposes and uses indicated herein, and as detailed on Exhibit "

the Guild shall be in breach of the Second Agreement and subject to repayment of the
City's funding as set forth in Section 7.
5. 9

Completion of the Project. After Commencement, Guild shall diligently

and faithfully, in good and workmanlike manner, continuously pursue the completion of
the

Project,

which

shall

be

completed

no

later than

December 31,

2017,

unless

extended by the agreement of the City. (" Completion Deadline") Should the Guild fail to
complete construction on the Project to the reasonable satisfaction of the City, for the
purposes and uses indicated herein, on or before December 31, 2017, as detailed on
Exhibit " B"

the Guild shall be in breach of the Second Agreement and subject to

repayment of the City's Project Funding as set forth in Section 7.
Guild shall begin Operation of the Project,
Should the Guild, within ninety
within ninety ( 90) days after the Completion Deadline.

5. 10

Art Guild /

Initiation of Operations.

City Economic Development 380 Grant Second Agreement

5

90)

days after the Completion Deadline fail to initiate operations of the Project to the

reasonable satisfaction of the City, for the purposes and uses indicated herein, and as
detailed on Exhibit " D" the Guild shall be in breach of the Second Agreement and

subject to repayment of the City's funding as set forth in Section 7.
Successful Operation of Lost Pines Art Center. In addition to the
the
terms and conditions, as set forth in Section 6 below, to avoid an Act of Default,
5. 11

Guild shall successfully operate the Lost Pines Art Center for a minimum period of ten

years following the Initiation of Operations. Whether the Lost Pines Art Center is
successfully operating shall be in the sole discretion of the City, but shall generally
mean that the Lost Pines Art Center is fully functioning in a manner that reflects
positively on the City of Bastrop and its community. In the event the Lost Pines Art
Center fails to successfully and continually operate for ten ( 10) years after the Initiation
of Operations, the Guild shall be in breach of the Second Agreement ,and shall be
10)

subject to repayment of the City Project Funds, to the City, as per Section 7.

Any utilities that are not self -generated by the Guild for use at the Project,
and which are offered by and available from the City shall be purchased from the City
5. 12

by the Guild, at the rates in effect at the time of purchase, for a period of at least ten
10) years from the date of issuance of the Certificate of Occupancy. ,

1

City Funding
6, 1
of $

300, 000.

The City hereby commits to provide City Project Funds, in the total amount
The Guild will provide a written request to the City for the City Project

Funds within thirty (

30)

days of the execution of this Second Agreement.

by the Guild
Agreement shall be returned to the City.
Project

Funds

not

used

within

48

months

of the

Any City

Execution

of the

7.

Act of Default

7. 1 Notice of Anticipated Default.

In the event that during the term of this

Second Agreement the Guild determines that it anticipates an Act of Default on its part,
it shall notify the City, in writing, of such event and shall provide details of the Act of
Default anticipated.

The Notice of Anticipated Act of Default shall also request a

meeting between the Guild' s representatives and the Board of the City during which the

Guild will provide information related to the potential or actual default, and will propose
alternatives and/ or options identified by it to address the default, The Board shall not be
obligated to consider or adopt any proposed alternative, but may, in its sole discretion

consider alternatives for addressing any Act of Default by' Guild. Alternatively, the City

may in its discretion, trigger the repayment obligations as set forth herein.
7. 2

Voluntary Termination by Guild The City recognizes that,

under certain

circumstances, the Guild may determine that it desires to terminate its obligations under
this Second Agreement, prior to the end of the ten ( 10) year term of this Second
Art Guild / City Economic Development 380 Grant Second Agreement

6

including, for example: ( 1) ceasing to operate the
longer remaining a 501( c)( 3); as defined in this Second
In the event of such
reasons determined by the Guild.

Agreement, for various reasons,

Center in the City; (
Agreement,'

or (

circumstances,

3)

2)

no

other

the Guild may withdraw from the Second Agreement by repaying the

City a pro -rata portion of the Project Funds granted by the City, as detailed in the table
shown immediately below. For purposes of calculating the amount due to the City, in
the event of such a withdrawal, the date that the Center is issued a Certificate of

Occupancy for the Center by the City will be the initial effective date, noted below.

EFFECTIVE

END OF

PERCENTAGE

APPROX.

DATES

YEAR

DUE TO CITY

AMOUNT

DUE TO CITY

NUMBER

February 2015 to

1

100%

300, 000. 00

2

90%

270, 000. 00

3

80%

240, 000. 00

4

70%

210, 000. 00

5

60%

180, 000. 00

6

50%

150, 000. 00

7

40%

1201000. 00

8

30%

907000. 00

February 2016

February 2016 to
February 2017

February 2017 to
February 2018

February 2018 to
February 2019

February 2019 to

February 2020

February 2020 to
February 2021

February 2021 to
February 2022

February 2022 to

February 2023
Art Guild / City Economic Development 380 Grant Second Agreement %

February 2023 to

9

20%

60, 000. 00

10

10%

30, 000. 00

11

0%

0. 00

February 2024

February 2024 to

February 2025
February 2025 to
February 2026

Reporting and Monitoring

City shall, upon reasonable prior written notice to Guild and during normal

8. 1

business hours, but in any event not more than one ( 1) time per calendar year, have the
right to audit and inspect Guild' s records and books and all other relevant records
to

related

each

of the

economic

performance requirements,

development

considerations

and

incentives

and

as stated in this Second Agreement, but the confidentiality

of such records and information shall be maintained by City unless disclosure of such
records and information shall be required by a court order, a lawfully issued subpoena,

or by the direction of the Office of the Texas Attorney General.

During the Term of this Second Agreement, the Guild shall, provide to the

8. 2

City,

an

on

annual

basis,

reports

on

the

development

of the

Project,

related

to

expenditure of the City Project Funds.
6.1
Miscellaneous Provisions

9. 1

Complete Second Agreement[Amendment.

This Second Agreement

represents a complete agreement of the Parties related to the 380 grant of City Project
Funds, and supersedes all prior written and oral matters related to the Grant of 380
Funds.

This Second Agreement may be canceled,

whole or in part,

or amended,

in

only by the written and recorded agreement of the City and the then

current Guild ( acting

9. 2

changed, modified

at the discretion of the Guild' s Board).

Mutual Assistance/ Good Faith.

The City and the Guild each agree to

act in Good Faith and to do all things reasonably necessary or appropriate to carry out
the terms and provisions of this Second Agreement, and to aid and assist the other in

carrying out such terms and provisions in order to put the other in the same condition
contemplated by this Second

Agreement,

regardless of any changes in public policy or

laws applicable to the Project.
9. 3
between the

Attorney' s Fees.

City, City and/ or

If any legal action or proceeding is commenced
the Guild to enforce the provisions of this Second

Art Guild / City Economic Development 380 Grant Second Agreement $

Agreement or to recover damages for its breach, the prevailing Party in the legal action
incurred by
will be entitled to recover its reasonable attorney's fees and expenses

reason of such action, to the extent allowed by law.
Binding Effect. This Second Agreement will be binding on and inure to
the benefit of the Parties and their respective successors and assigns.
9. 4

9. 5

Termination.

If the Guild elects not to proceed with the development of

and/ or future operation of the Project as contemplated by this Second Agreement, the
Guild will notify the City in writing, and this. Second Agreement and the obligations of all

Parties will be deemed terminated and of no further force or effect as of the date of such

notice, except those that expressly survive the termination hereof, if any. If any or all of
applicable portions of such
the City Project Funds have been provided to the Guild,
funds shall be remitted back to the City, as set forth in Section 7.2.
9. 6

Notice.

Any notice or other

communication ("/

Notice")

given

under this

Second Agreement must be in writing, and may be given: ( i) by depositing the Notice in
the United States Mail, postage paid, certified, and addressed to the Party to be notified
or an
with return receipt requested; ( ii) by personal delivery of the Notice to the Party,
agent of the Party; or ( iii) by confirmed facsimile, provided that a copy of the Notice is
also given in one of the manners specified in ( i) or ( ii). Notice deposited in the mail in
Notice given
the manner specified will be effective two ( 2) business days after deposit.

in any other manner will be effective only if and when received by until
the Party
to be
changed as
notified.

For the purposes of Notice, the addresses of the Parties will,

provided below, be as follows:
Guild:

Bastrop Fine Arts Guild
Attn: Donna Cunningham, President

815 Main Street

Bastrop, Texas 78602
Ph: (

512) 308-2018

Gallery: ( 512) 321- 8055
Email: donna@donnalc. com

City:

City of Bastrop -- City Manager's Office
Attn: City Manager
1311 Chestnut Street

Bastrop, Texas 78602
Ph: (

512) 332- 8800

Fax: ( 512) 332--8819
Email:

mtalbot@cityofbastrop. org

Art Guild / City Economic Development 380 Grant Second Agreement
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Attorney for the City
Jo -Christy Brown

With a copy to:

Attn:

1411 West Ave., Ste. 100
Austin, Texas 78701
Ph: ( 512) 236- 1000
Fax: ( 512) 236- 1910
Email: jcbrown@jcbrownlegal. com

All Parties may designate different contact

information,

at any time, by giving

Notice to the other Parties.
Interpretation_.

9. 7

Each of the Parties has been represented by counsel of
In the

their choosing in the negotiation and preparation of this Second Agreement.

event of any dispute regarding the interpretation of this Second Agreement, this Second

Agreement will be interpreted fairly and reasonably and. neither more strongly for nor
against any Party based on draftsmanship.
Relationship of the Parties.

9. 0

This

Second

construed as establishing a partnership or joint venture,

Agreement

will

joint enterprise,

be

not

express

or

Neither the
implied agency, or employer-employee relationship between the parties.
Development Corporation, nor their past, present or future

City or the Bastrop Economic

officers, elected officials, employees or agents,

any third

party in

connection

with

assumes any responsibility or liability to

the development of the Project or the design,

construction or operation of any portion of the Project.
Applicable Law. This Second Agreement is made, and will be construed

9. 9

and interpreted,

County,
immunity

Texas.
or

under the laws of the State of Texas and venue will lie in Bastrop
No

Party to

defense

on

this

behalf

Second Agreement waives
of

itself,

its

officers,

or

relinquishes

employees,

agents

any
or

representatives as a result of the approval or execution of this Second Agreement.
9. 10
illegal,

Severability.

If any provision of this Second Agreement is held to be

invalid or unenforceable under present or future laws, it is the intention of the

Parties that the remainder of this Second Agreement not be affected and it is also the
intention of the Parties that, in lieu of each provision that is found to be illegal, invalid or
valid or
unenforceable, a provision be added to this Second Agreement which is legal,
enforceable and is as similar in terms as possible to the provision found to be illegal,
invalid or unenforceable.

9. 11

Paragraph /

Section

Headings.

The

paragraph/ section

headings

contained in this Second Agreement are for convenience only and will in no way enlarge
or limit the scope or meaning of the paragraphs/ sections.
No Third Party Beneficiaries. This Second Agreement is not intended to
nor shall it be interpreted to confer any rights, privileges or causes of action upon any
9. 12

third party.
9. 13 , Assignment.

This Second Agreement may not be assigned to any other

party, entity or individual without the express written consent of the City.
Art Guild / City Economic Development 380 Grant Second Agreement
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9. 14

Counterparts.

This Second Agreement may be executed simultaneously

but all of which
in two or more counterparts, each of which will be deemed an original,

will constitute one and the same instrument. A facsimile signature will be deemed to be
an original signature for all purposes.
9. 15

Amendments.

This Second Agreement may only be amended by the

mutual consent of the Parties, which shall be memorialized in writing and appended to
the original, fully executed Second Agreement.
9. 16 _ Exhibits.

The following exhibits are attached to and incorporated into this

Second Agreement for all purposes:

Exhibit A —Metes and Bounds
Exhibit B -

Building Plans

Exhibit C — Resolution

Signature Page to Follow
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EXECUTED to be effective as of the

9 — day of

j?)ka, q_tj

2015

G
OWNER:

By:
PoVfl7aMCunning ham,
ef-

President

irop Fine Arts Guild

Ba-_
s_

Date:

Y2015

APPROVED BY:

City OF BASTROP, TEXAS

By:

Michael H. Talbot, City Manager
Date:

12

2 - ,

2015

Legal Description of Lost Pines Art Center & Reflective Sculpture Garden:

1. 28 acres, more or less, being a portion of Building Block 49, East of Main
Street, City of Bastrop, Bastrop County, Texas.
1204 Chestnut St.

Bastrop, TX 78602
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RESOLUTION

AUTHORIZATION

RESOLUTION

RESOLUTION AUTHORIZING PRESIDENT AND PROJECT CHAIR OF BASTROP FINE
ARTS GUILD TO SIGN ALL LEGAL AND OTHER DOCUMENTS ON BEHALF OF

BASTROP FINE ARTS GUILD

As evidenced by my signature below, I certify that the following are correct and complete
copies of the resolutions duly adopted on Oct. 1, 2011 by the Board of Directors of Bastrop Fine
Arts Guild, a non-profit organization, located at 1009 Main Street, Bastrop, Texas, 78602.
I also certify that such resolution has not been modified, remain in effect, and/ licensing
statutes or requirements:

1. RESOLVED: that the President of the Board and Co -Manager of the Building Project of
Bastrop Fine Arts Guild, and each of their successors in office, are each hereby authorized to
sign all legal and other documents on behalf of the Bastrop Fine Arts Guild and transact
business on the organizations behalf.

2. RESOLVED: that the President and Co -Manager of the Building Project are each hereby
authorized and directed to transact all business or incidental transactions authorized by the
relevant resolution, or may be designed to carry out the purpose of such resolution: and that
such resolution all the powers hereby granted shall continue in full force until written notice of
revocation has been declared by the Bastrop Fine Arts Guild Board of Directors.
3. RESOLVED: that all prior resolutions regarding the authorizations of the organization are

hereby revoked.

I

CIA G'
S16ture of Board of Director

Name and Title

Date

ECONOMIC DEVELOPMENT AGREEMENT
BETWEEN
THE BASTROP ECONOMIC DEVELOPMENT CORPORATION
AND
THE BASTROP FINE ARTS GUILD
This Economic Development Agreement (this "Agreement') is entered into between
Bastrop Fine Arts Guild, a 501 (c)(3) non-for-profit Texas corporation, (the "Owner') and the
Bastrop Economic Development Corporation, a Texas non-profit economic development
corporation organized and operating under the laws of Texas. ("BEDC") The Owner and BEDC
may be referred to jointly herein as "the Parties" and individually as a "Party."

RECITALS
WHEREAS, the BEDC desires to offer a one-time grant of 48 funds to the Owner to
enable the Owner to purchase real property and same as a Fine Arts Complex project,
according to the details and specifications set forth in the concept plan {"Concept Plan") shown
in "Exhibit "A", attached hereto Attached to return e-mail and incorporated herein for all
purposes, and as set forth in more detail in this Agreement. ("Projecf'); and
WHEREAS, the City Council of the City has authorized the BEDC to provide certain
economic development incentives to the Owner in recognition of the economic benefits which
will accrue to the City through the Owner's efforts to develop the Project, which is located in the
corporate limits of the City, as more particularly described on the attached Exhibit "B" (the
"Property'), as a Fine Arts Complex Project; and
WHEREAS, the BEDC has determined that development of the Property will contribute
to the economic development of the City by generating sales tax and employment, as noted
herein.
NOW, THEREFORE, in consideration of the mutual benefits described in this
Agreement, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the BEDC and the Owner agree as follows:
1.

Authority
The BEDC's execution of this Agreement is authorized by Chapter 501, Texas Local
Government Code, and constitutes a valid and binding obligation of the BEDC, subject to the
following:
i.

Conditions Precedent: That the Owner: (1) on or before December 31, 2011,
acquires contractual and fully enforceable ownership rights to the Property and
(2) on or before November 30, 2011, provides the BEDC with written
documentation demonstrating that the Owner has obtained sufficient funds
and/or irrevocable approval for financing for the purchase of the Property.
("Conditions Precedent")

1

ii.

Owner's Performance Subsequent: That the Owner: (1) successfully Initiates
and completes development of the Project, within the timeframes stated and
agreed upon herein, and (2) successfully operates the Project for the period
noted herein, including continuously maintaining the employment noted herein in
Section 6, and (3) successfully fulfills all contractual obligations, without default,
as specified herein.

iii.

The Owner's execution and performance of this Agreement constitutes a valid
and binding obligation of Owner, at the time that Owner accepts funding from the
BEDC for the Project. Owner acknowledges that BEDC is acting in reliance
upon Owner's full and complete performance of all stated Conditions Precedent
and other Performance obligations set forth in this Agreement in making its
decision to commit substantial BEDC resources to this Project.

2.
Definitions
As used in this Agreement, the following words or phrases shall have the following
meanings:
2.1
"Act of Default or Default" means failure to timely, fully, and completely comply
with one or more requirements, obligations, Conditions Precedent, duties, terms, conditions or
warranties, as stated in this Agreement. BEDC may accept substantial compliance in lieu of full
compliance by waiving such Act of default. Default by the Owner may subject the Owner to the
conditions setforth in Section 7.
2.2
"BEDC 48 Project Funds" means the one-time $100,000 grant of funds to the
Owner for use to purchase the real property for the Project, as set forth herein.
"Certificate of Occupancy" shall mean that final document issued by the City of
2.3
Bastrop, Texas, entitled "Certificate of Occupancy", indicating that all applicable codes,
regulations, and ordinances enforced by the City of Bastrop have been unconditionally, fully and
completely complied with in ali respects. A Certificate of Occupancy shall not include a
certificate issued in error, mistake or misrepresentation of facts, nor any temporary or
conditional document authorizing temporary or conditional occupancy.
2.4
"City of Bastrop" or "City" means the governing municipal corporation that is
legally authorized to control the area that is within the city limits of the City of Bastrop, and the
area that is within the City's ETJ and/or Bastrop County, Texas.
"Code" means the Bastrop Code of Ordinances in effect as of the Effective Date
2.5
of this Agreement.
"Designated Successors and Assigns" shall mean (i) an entity to which
2.6
Owner assigns (in writing) all or a portion of its rights and obligations contained in this
Agreement, (il) any entity which is the successor by merger or otherwise to ali or substantially all
of Owner's assets and liabilities Including, but not limited to, any merger or acquisition pursuant
to any public offering or reorganization to obtain financing and/or growth capital; or (iii) any
entity which may have acquired all of the outstanding stock or partnership interest of Owner.
Art Guild I BEOC Economic Development lncenlive Agreement
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2.7

"Effective Date" means the date this Agreement has been signed by all Parties.

2.8
"Environmental Clearances" means the point in time when the Owner provides
the BEDC with written documentation from any applicable entity or agency finally approving the
environmental condition of the Property.

2.9
"Force Majeure" means any event in which any Party shall be delayed,
hindered in or prevented from the performance of any act required under this Agreement by
reason of strikes, lockouts, labor troubles, inability to procure materials, failure of power,
unavailability of any utility service, restrictive governmental laws or regulations, riots,
insurrections, the act, the failure to act, or default of another Party or a material worsening of
current conditions caused by acts of terrorism or war (whether or not declared), or severe
weather occurring after the execution of this Agreement, which materially impair the Party's
ability to perform any act required under this Agreement.
2.10 "Owner" means the Bastrop Fine Arts Guild, a Texas not-for-profit, 501 (c) (3)
corporation, incorporated and authorized to do business in the State of Texas.
2.11 "Program" means the economic development program established by the
BEDC, as authorized by Chapters 501 and 505, Texas Local Government Code, to promote
local economic development and stimulate business and commercial activity within the City.
2.12 "Project" means Owner's planned Fine Arts Complex to be located on
approximately 1.246 acres, more particularly described in Exhibit "B." attached hereto. The
Project is also identified and referred to as the "Arts Guild Project," which shall consist of a
development as shown by the Concept Plan attached hereto as Exhibit "A." The Project shall
include, at a minimum, the following uses and amenities, a ±9000 square foot main building that
will house: (a) a major art gallery, (b) a lobby/retail gift shop, (c) 1-2 classrooms, (d) multiple
leasable artists' studios, and (e) a leasable, retail specialty wine/coffee shop. In addition, three
of the four grain silos will be converted into working artist studios, and the fourth may be used
as an efficiency apartment for an artist-in-residency program. The exterior grounds will be
landscaped and may include an outdoor sculpture garden.

3.
Term
This Agreement will become effective on the date that it is fully executed by all parties
("Effective Date") and shall continue until all obligations and conditions set forth herein have
been fully performed by the Parties. Notwithstanding any future expiration or termination of this
Agreement, however, the conditions set forth in the sections of this Agreement which expressly
provide for certain obligations of the Owner to extend beyond any stated term or event of
termination or expiration shall survive, and remain enforceable, as stated in that section.
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4.
Design Criteria/Construction Plan and Budget

4.1
Owner shall provide the BEDC with proposed construction plans for the Project,
on or before January 1, 2012, but in no event later than ninety (90) days prior to the start of any
construction activities on the Property.
Owner agrees to comply with the Code, as amended or supplemented by this
4.2
Agreement. Notwithstanding the foregoing, Owner, in its sole discretion, may choose to comply
with any or all City rules promulgated after the date of the Code.
Owner shall prepare, and provide as Exhibit "C" to this Agreement a detailed
4.3
key-event timeline for the Project, which may be presented in phases, if Owner desires.
On or before March 31, 2012, Owner shall prepare and provide to the BEDC a
4.4
detailed construction budget for the Project, which may be presented in phases, if Owner
desires.
4.5
At the time that Owner finalizes its purchase of the Property, Owner shall provide
to the BEDC fully executed and final copies of: (1) the Executed Contract of Sale, (2) the Deed
identifying the Owner as owner of the real property (or similar and equivalent documentation),
and (3) a Title Policy issued for the Sale, specifying any title exceptions or conditions.

5.
Owner's Covenants. Warranties. Obligations and Duties

Owner makes the following covenants and warranties to the BEDC and agrees to timely
and fully perform the obligations and duties, as set forth herein below. Any false or substantially
misleading statement contained herein or failure to timely and fully perform, as required in this
Agreement, shall be an Act of Default by Owner and may subject the Owner to the conditions
set forth in Section 7.

5.1.
Owner is authorized to do business and is in good standing in the State of Texas
and shall remain in good standing in the State of Texas during the Term of this Agreement.
5.2. The execution of this Agreement has been duly authorized by the board of
directors of the Bastrop Fine Arts Guild, and the individual signing this Agreement is the
president of the Bastrop Fine Arts Guild and has been empowered, by a formal Resolution of its
governing board, as shown on attached Exhibit "D," to execute such Agreement and bind the
entity, and said authorization, signing and binding effect is not in contravention of any law, rule
or regulation, or of the provisions of the Bastrop Fine Art's Guild Articles of Incorporation, or bylaws, or of any agreement or instrument to which Owner is a party or by which it may be bound.
No litigation or governmental proceeding is pending or, to the knowledge of
5.3.
Owner or Owner's officers, threatened against or affecting the Owner that may result in any
material adverse change in Owner's business, properties or operation. No consent, approval or
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authorization of or registration or declaration within any governmental authority is required in
connection with the execution of this Agreement or the transactions contemplated hereby.

5.4. There are no bankruptcy proceedings or other proceedings currently pending or
contemplated, and Owner has not been informed of any potential involuntary bankruptcy
proceedings.
5.5. To its current, actual knowledge, Owner has acquired and maintained all
necessary rights, licenses, permits and authority to carry on its business in Bastrop, Texas, and
will continue to use its best efforts to maintain all necessary rights, licenses, permits and
authority.
5.6. The BEDC 4B Project Funds provided to the Owner shall be utilized solely for the
purpose of purchasing the Property, identified on Exhibit "8".
5.7.
Dedicated/Insured Account. The BEDC 4B Project Funds shall be deposited
in, and maintained in an insured and dedicated account, to be used only by the Owner for
payments made to acquire the Property. On each occurrence the Owner accesses/utilizes the
BEDC 4B Project Funds held in the dedicated account, it shall provide a copy of the financial
instruments memorializing such access/use to the BEDC, contemporaneously with the
execution of such instruments.

5.8. Additional Funds. Without further involvement by the BEDC in the purchase of
the Property, after provision of the BEDC 48 Project Funds to Owner, the Owner shall be solely
responsible for obtaining all remaining financing necessary to: (1) acquire full ownership of the
Property, (2) performing any environmental clean up obligations necessary to obtain
Environmental Clearances, (3) complete the Project according to the Concept Plan, and (4)
operate the Project, for a period of at least two (2) years following the Date of Completion,
including but not limited to the financing related to design matters, improvements, construction,
additional contract preparation, materials and labor. Should the Owner, within thirty (30) months
of the Effective Date, fail to raise the necessary funds to repair, renovate, and/or complete the
Project, the Owner shall be declared in Default and subject to Section 7.
5.9.
Commencement of Construction on the Project.
Owner shall commence
work on construction of the Project no later than thirty-six (36) months after the Effective Date of
this Agreement. ("Commencement Deadline") Should the Owner, within thirty-six (36) months
of the Effective Date, fail to Commence construction on the Project to the reasonable
satisfaction of the BEDC, for the purposes and uses indicated herein, and as detailed on
Exhibit "A" the Owner shall be in breach of the Agreement and subject to repayment of the
BEDC's funding as set forth in Section 7.
5.10. Completion of the Project. After Commencement, Owner shall diligently and
faithfully, in good and workmanlike manner, continuously pursue the completion of the Project,
which shall be completed no later than twenty-four (24) months after Commencement.
("Completion Deadline")
Should the Owner, within twenty-four (24) months after the
Commencement Deadline, fail to complete construction on the Project to the reasonable
satisfaction of the BEDC, for the purposes and uses indicated herein, and as detailed on
Exhibit "A" the Owner shall be in breach of the Agreement and subject to repayment of the
BEDC's funding as set forth in Section 7.
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5.11. Initiation of Operations. Owner shall begin Operation of the Project, including
employment of the workforce noted herein in Section 6, within ninety (90) days after the
Completion Deadline. Should the Owner, within ninety (90) days after the Completion Deadline
fail to initiate operations of the Project to the reasonable satisfaction of the BEDC, for the
purposes and uses indicated herein, and as detailed on Exhibit "A" the Owner shall be in
breach of the Agreement and subject to repayment of the BEDC's funding as set forth in Section

7.
5.12
Environmental Clearance. On or before December 31, 2012, the Owner shall
have completed, and shall provide to the BEDC acceptable documentation from any and all
applicable governmental entities stating that the Property, including but not limited to the water,
soil, buildings, and land are either: (1) free from toxins, asbestos, contaminant's pollutants,
heavy metals, or other poisons or, alternatively, (2) that an acceptable remediation plan has
been approved by the controlling governmental entity and has been successfully implemented
to address any identified environmental issues on the Property, and (3) that Owner has acquired
and can document financing sufficient to fully complete the remediation plan implemented for
the Property. When available, the Owner shall provide the City with the results of a "certified
clean-up program", if necessary. Should the Owner fail to perform the obligations set forth in
this paragraph 5.12, then the Owner shall be in breach of the Agreement and subject to
repayment of the BEDC's funding as set forth in Section 7.
5.13
Successful Operation of Art Complex. In addition to the terms and conditions
related to employment, as set forth in Section 6 below, to avoid an Act of Default, the Owner
shall successfully operate the Fine Art Complex for a minimum period of two (2) years following
the Initiation of Operations. Whether the Fine Art Complex is successfully operating shall be in
the sole discretion of the BEDC, but shall generally mean that the Fine Art Complex is fully
functioning in a manner that reflects positively on the City of Bastrop and its community. In the
event the Fine Art Complex fails to successfully and continually operate for two (2) years after
the Initiation of Operations, the Owner shall be in breach of the Agreement and shall be subject
to Section 7.
5.14
Any utilities that are not self-generated by the Owner for use at the Project, and
which are offered by and available from the City shall be purchased from the City by the Owner,
at the rates in effect at the time of purchase, for a period of at least ten (10) years from the date
of issuance of the Certificate of Occupancy.

6.
Employment.
6.1
Project shall employ a minimum of 3 new full-time employees (i.e., 1820
hours/year) at the Fine Art Complex on or before ninety (90) days following Initiation of
Operations and such employment shall be maintained for a minimum period as stated in
paragraph 6.2, below. For purposes of this employment provision, two (2) new part-time
positions, that comprise a total of 1820 hours per year) shall be deemed to be equal to one ( 1)
new full-time employee position.

6.2
For a period of twenty-four (24) months after Initiation of Operations, Owner shall
continuously employ and maintain at the Fine Art Complex the number of jobs noted in section
6.1 above.
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The failure of the Owner to satisfy either section 6.1 or 6.2 shall be considered an Act of
Default and shall subject the Owner to the obligations set forth in Section 7.

7.

Act of Default
7.1 Notice of Anticipated Default. In the event that during the term of this Agreement
the Owner determines that it anticipates an Act of Default on its part, it shall notify the BEDC, in
writing, of such event and shall provide details of the Act of Default anticipated. The Notice of
Anticipated Act of Default shall also request a meeting between the Owner's representatives
and the Board of the BEDC during which the Owner will provide information related to the
potential or actual default, and will propose alternatives and/or options identified by it to address
the default. The Board shall not be obligated to consider or adopt any proposed alternative, but
may, in its sole discretion consider alternatives for addressing any Act of Default by Owner.
Alternatively, the BEDC may in its discretion, trigger the repayment obligations as set forth
herein.

7.2 Repavment and/or Liquidation.. In the event of an Act of Default by the Owner,
the Owner shall, in the sole discretion of the BEDC, and within ninety (90) days of a request by
the BEDC repay to the BEDC the full amount of the BEDC 4B Project Funds, plus interest
thereon at a rate of 2%, per annum. If, in the event of an Act of Default by the Owner, the
BEDC requires that the Owner repay the full amount of the BEDC 4B Project Funds, plus
interest, and the Owner does not have the required funds to make the repayment, the Owner
shall be obligated to: (1) sell a portion of the Property within 180 days of BEDC's request for
payment to raise funds and make the payment to the BEDC, or (2) to borrow funds in the
amount sufficient to repay the BEDC the amount noted in this Section 7.2.

a.
Reporting and Monitoring
8.1
BEDC shall, upon reasonable prior written notice to Owner and during normal
business hours, but in any event not more than two (2) times per calendar year, have the right
to audit and inspect Owner's records and books and all other relevant records related to each of
the economic development considerations and incentives and performance requirements, as
stated in this Agreement, but the confidentiality of such records and information shall be
maintained by City unless disclosure of such records and information shall be required by a
court order, a lawfully issued subpoena, or by the direction of the Office of the Texas Attorney
General.

8.2
The Owner shall provide to the BEDC, on a quarterly basis, reports on its
application of the BEDC 4B Project Funds to the purchase of the Property, until such time as all
BEDC 4B Project Funds have been completely applied to the purchase of the Property.
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9.
Miscellaneous Provisions
9.1
Complete Agreement/Amendment. This Agreement represents a complete
agreement of the Parties and supersedes all prior written and oral matters related to this
Agreement. This Agreement may be canceled, changed, modified or amended, in whole or in
part, only by the written and recorded agreement of the BEDC and the then current Owner
(acting at the discretion of the Owner's Board).

9.2
Mutual Assistance/Good Faith. The BEDC and the Owner each agree to act In
Good Faith and to do all things reasonably necessary or appropriate to carry out the terms and
provisions of this Agreement, and to aid and assist the other in carrying out such terms and
provisions in order to put the other in the same condition contemplated by this Agreement,
regardless of any changes in public policy, the law or taxes or assessments attributable to the
Property.
9.3
Attorney's Fees. If any legal action or proceeding is commenced between the
BEDC, City and/or the Owner to enforce the provisions of this Agreement or to recover
damages for its breach, the prevailing Party In the legal action will be entitled to recover its
reasonable attorney's fees and expenses incurred by reason of such action, to the extent
allowed by law.
9.4

Binding Effect. This Agreement will be binding on and inure to the benefit of the
Parties and their respective successors and assigns.

9.5

Termination. If the Owner elects not to proceed with the acquisition of the
Property or the development of the Project as contemplated by this Agreement, the Owner will
notify the BEDC in writing, and this Agreement and the obligations of all Parties will be deemed
terminated and of no further force or effect as of the date of such notice, except those that
expressly survive the termination hereof, if any. If any or all of the BEDC 4B Project Funds
have been provided to the Owner, all such funds shall be remitted to the BEDC, as set forth in
Section 7.2.

9.6
Notice. Any notice or other communication ("Notice") given under this Agreement
must be in writing, and may be given: (i) by depositing the Notice in the United States Mail,
postage paid, certified, and addressed to the Party to be notified with return receipt requested;
(ii) by personal delivery of the Notice to the Party, or an agent of the Party; or (iii) by confirmed
facsimile, provided that a copy of the Notice is also given in one of the manners specified in (I)
or (ii). Notice deposited in the mall in the manner specified will be effective two (2) business
days after deposit. Notice given in any other manner will be effective only if and when received
by the Party to be notified. For the purposes of Notice, the addresses of the Parties will, until
changed as provided below, be as follows:
Owner:

Bastrop Fine Arts Guild
Attn: Jeanette Condray, President
1009 Main Street
Bastrop, Texas 78602
Ph: (512)576-1100
Fax: (512)321-8055
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Email: jeanettecondray@att.net

BEDC

Bastrop Economic Development Corporation
Attn: Executive Director
903 Main Street
Bastrop, Texas 78602-3809
Phone: (512)-303-9700
FAX: (512)-321-4191

With a copy to:

Attorney for the BEDC
Attn: Jo·Christy Brown
1411 WestAve., Ste. 100
Austin, Texas 78701
Ph: (512) 236-1000
Fax: (512) 236-1910
Email: jcbrown@jcbrownlegal.com

City:

City of Bastrop
Attn: City Manager, Michael H. Talbot
1311 Chestnut Street
Bastrop, Texas 78602
Ph: (512) 303-7305
Fax: (512) 321-6684
Email: mtalbot@cityofbastrop.org

All Parties may designate different contact information, at any time, by giving
Notice to the other Parties.
9.7
Interpretation. Each of the Parties has been represented by counsel of their
choosing in the negotiation and preparation of this Agreement. In the event of any dispute
regarding the interpretation of this Agreement, this Agreement will be interpreted fairly and
reasonably and neither more strongly for nor against any Party based on draftsmanship.

9.8
Relationship of the Parties. This Agreement will not be construed as
establishing a partnership or joint venture, joint enterprise, express or implied agency, or
employer-employee relationship between the parties. Neither the City or the Bastrop Economic
Development Corporation, nor their past, present or future officers, elected officials, employees
or agents, assumes any responsibility or liability to any third party in connection with the
development of the Project or the design, construction or operation of any portion of the Project.
9.9
Applicable Law. This Agreement is made, and will be construed and
interpreted, under the laws of the State of Texas and venue will lie in Bastrop County, Texas.
No Party to this Agreement waives or relinquishes any immunity or defense on behalf of itself,
its officers, employees, agents or representatives as a result of the approval or execution of this
Agreement.
9.10 Severabl!!tv. If any provision of this Agreement is held to be illegal, invalid or
unenforceable under present or future laws, it is the intention of the Parties that the remainder of
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this Agreement not be affected and it is also the intention of the Parties that, in lieu of each
provision that is found to be illegal, invalid or unenforceable, a provision be added to this
Agreement which is legal, valid or enforceable and is as similar in terms as possible to the
provision found to be illegal, invalid or unenforceable.

9.11 Paragraph I Section Headings. The paragraph/section headings contained in
this Agreement are for convenience only and will in no way enlarge or limit the scope or
meaning of the paragraphs/sections.
9.12 No Third Partv Beneficiaries. This Agreement is not intended to nor shall it be
interpreted to confer any rights, privileges or causes of action upon any third party.
9.13 Assignment. This Agreement may not be assigned to any other party, entity or
individual without the express written consent of the BEDC Board.
9.14 Counterparts. This Agreement may be executed simultaneously in two or more
counterparts, each of which will be deemed an original, but all of which will constitute one and
the same instrument. A facsimile signature will be deemed to be an original signature for all
purposes.
9.15 Amendments. This Agreement may only be amended by the mutual consent of
the Parties, which shall be memorialized in writing and appended to the original, fully executed
Agreement.
9.16 Exhibits. The following exhibits are attached to and incorporated into this
Agreement for all purposes.

[Signature Page to Follow]
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BASTROP ECONOMIC DEVELOPMENT CORPORATION
BOARD OF DIRECTORS
Minutes of Monthly Meeting, October 20, 2014
903 Main Street, Bastrop, Texas
The Bastrop Economic Development Corporation (BEDC) met on Monday, October 20, 2014, at
6:30 p.m. in the BEDC Boardroom at 903 Main Street for the Regular Monthly Meeting.
Board members present were: Steve Mills, Gary Schiff, Gary Gutierrez, Dr. Neil Gurwitz, Mayor
Ken Kesselus, Willie DeLaRosa and Mike Talbot (ex-officio). Board Member Pat Crawford was
absent.
Staff members present: Angela Ryan, Brittney Horn, and JC Brown, BEDC Attorney.
Others in attendance: Nancy Wood, Bonnie Coffey, Naseem Khonsari, Deborah Johnson, Al
Niece, Jeanette Condray, Tom Scott, Johnny Sanders, Carlos Liriano, and Miles Smith.
ANNOUNCEMENTS
1. Call to Order – Steve Mills, Chairman of the Board, called the meeting to order at 6:30 p.m.
2. Public Comments – Johnny Sanders spoke on behalf of the Bastrop Chamber of Commerce,
whom he said would be hosting a public meeting with TxDOT on October 22, and he
encouraged everyone to attend. Mr. Sanders said the Chamber was requesting that the BEDC
or City consider hiring a professional traffic engineer to study the downtown area, to get an
idea of what to expect once construction begins on the Hwy 71 overpasses, how it will affect
downtown traffic, and what their recommendations would be. He said the Chamber encourages
them to look at the overall long-term vision of where they want to be “down the road”. Mr.
Sanders said that Lock Drug moving off Main Street is an example of the fact that there is a
parking issue downtown. Carlos Liriano said it needs to be studied by a qualified company so
they can look at the impact our decisions are going to make in the future. Mr. Sanders said the
Chamber would like the BEDC to consider postponing the Main Street Project due to potential
impact from the construction on Hwy 71.
3. Presentations – None.
4. Announcements – None.
EXECUTIVE DIRECTOR’S INFORMATIONAL UPDATE REPORT - Items for update,
discussion and possible action:
A. Meetings, Events and Travel attended/upcoming
1. TxDOT Informational Meeting, October 22, Bastrop Convention Center – Mr. Talbot said
that TxDOT would be giving an update about the overpass construction on Hwy 71, a UT
representative would be there to talk about the mobility study, and he would be speaking
about the Main Street Project.
2. RECA (Real Estate Council of Austin) Quarterly Luncheon, Neighbor’s Kitchen, November
10 – Mrs. Ryan said that BEDC and the Bastrop Chamber were working together to host
the event. Mr. Schiff had agreed to speak, as well as Johnny Sanders and John Landwehr.
B. Update on BEDC Projects and/or Business:
1. Main Street Program Update (Nancy Wood) – Ms. Wood stated the Entrepreneur
Competition was scheduled for November 18, and there were now four entrants. She said
she had submitted her third quarter report and there had been almost $250,000 invested
in downtown between Neighbor’s Kitchen and Baxters’ project, which brings the total
downtown investment to $23.5 million to date. Ms. Wood said she would be attending the
Texas Downtown Association’s annual conference in Granbury in November. BEDC is a
finalist for the President’s Award in the category of Best Marketing Program for the
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2.

3.

4.

5.

6.

7.

BuyBastropTX campaign, which has already won the People’s Choice Award. The winners
will be announced on November 6.
Update on the Main Street Improvement Project – Mayor Kesselus asked if there had been
a timeline set to begin the project. Mr. Talbot said he would speak with the UT mobility
group after the TxDOT meeting to make the determination, and would be prepared to talk
about it at the 10/28/14 Council meeting. He said it should be a joint decision between the
Council and the BEDC Board, but there seems to be a consensus that the Main Street
Project should not take place at the same time as the TxDOT work on Hwy 71. Mr. Talbot
said he would have a plan of action ready for the Joint Meeting on November 18th.
Update on construction of infrastructure and other projects in the Business & Industrial
Park – Mr. Talbot reported he had met with Mr. Coghlan and resolved the issues with his
project. Project Copper would be discussed in Executive Session.
Update on Bastrop Area Housing Study – Mrs. Ryan reported that the Housing Study had
been to the City Council for first reading and the second reading would be 10/28/14. Mr.
Talbot said he was successful in getting the Council to pre-fund the retainer for the project.
Mr. Mills said he expected to have an interim meeting with RCLCO within the next month.
Update on BEDC marketing activities – Mrs. Ryan reported that the BEDC was going to
run an ad in the Formula 1 Fan Guide. She also said she was working on the 2015 Greater
Austin Economic Development Guide due on November 25. Mrs. Ryan showed a blog
post that Terry Hagerty had done as a freelance writer and photographer, on the opening
of Academy, HEB Plus, and Dunkin’ Donuts. She said it had a reach on Facebook of over
13,000, and articles such as these have been very well received. She said she was
planning to continue posting stories like this to the BEDC website, and then sending them
out through social media, which creates activity on the site as well as some good
conversations.
Update on committee meeting to update BEDC Bylaws and Restrictive Covenants – Mrs.
Ryan reported that the committee was scheduled to meet at the BEDC office on October
29 at 2:00 p.m. The group consists of Pat Crawford, Gary Schiff, Ken Kesselus, Mike
Talbot, JC Brown, and Angela Ryan.
Update on construction projects in the City of Bastrop – The Board discussed the list of
construction projects in various stages of completion. Mrs. Ryan said the Planning
Department had announced Hobby Lobby would be building a 55,000 square foot store in
Bastrop. Academy’s grand opening is scheduled for November 21–23. Mr. Talbot said
there would be additional announcements soon.

A. CONSENT AGENDA
A.1 Approval of meeting minutes of the Regular Board Meeting of September 22, 2014. Mr.
Gutierrez made the motion to approve the minutes as submitted, Mr. Schiff seconded, and the
motion passed.
B. PUBLIC HEARINGS
C. OLD BUSINESS
C.1 Consideration, discussion and possible action on approval of the amended ‘Economic
Development Agreement’ between the Bastrop Economic Development Corporation and Niece
Equipment, GP, LLC. Mr. Niece explained they had removed some of the options from their initial
building plans, such as crane capacity, some of the office area, and heating and air conditioning,
which reduced the amount of the project to $1.7 million. He said he also reduced the number of
employees to 25 so that he could maintain the number year round. Mr. Niece said the plans were
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drawn up and they were waiting to see what was going to be done about the base on the site so
he would have the final figures. Action was postponed until after Executive Session.
C.2 Consideration, discussion and possible action on a resolution by the Bastrop Economic
Development Corporation authorizing Chairman Steve Mills to execute all necessary contracts
and related documentation necessary to finalize the conveyance of 4.236 acres in the Bastrop
Business & Industrial Park to Niece Equipment, GP, LLC. Action on this item was postponed until
a future meeting.
C.3 Consideration, discussion and possible action on a request by the Bastrop Fine Arts Guild
for an extension on their agreement with the Bastrop EDC, for initiation of work on Phase 1 of the
construction on the Lost Pines Art Center, until on or before December 31, 2014. Jeanette
Condray reported that they had sent out the bid sheets and met with some of the contractors, but
that the process was taking a little longer than anticipated. She said they should have a contractor
selected in November and can then start the deconstruction process. After a brief discussion, Mr.
DeLaRosa made the motion to extend the contract deadline until January 31, 2015, Mr. Gutierrez
seconded, and the motion passed.
D. NEW BUSINESS
D.1 Consideration, discussion and possible action on acceptance of the Bastrop Economic
Development Corporation’s preliminary financial summary report for period ending September 30,
2014. Mrs. Ryan explained that the Finance Department had not yet closed out last fiscal year,
and the preliminary financial report was subject to change. She said the reimbursement to KKG
came out of the previous fiscal year and was not showing in the report yet. Mr. Mills said he thinks
BEDC will finish the fiscal year with about $2.5 million in Fund Balance. Mr. Schiff made the
motion to accept the preliminary financial report as submitted, Mr. DeLaRosa seconded, and the
motion passed.
D.2 Consideration, discussion and possible action on a request by the Downtown Business
Alliance for the Bastrop EDC to participate in the funding of a billboard campaign for downtown
Bastrop. Naseem Khonsari, chairman of the Downtown Business Alliance (DBA) Billboard Project,
said they are proposing to do a Billboard Campaign and are requesting the support of the BEDC,
the Bastrop Chamber of Commerce, and the Bastrop Main Street Program, as well as the
downtown businesses, in order to reach their minimum goal of $56,000 for the first year. They’ve
asked for $5,500 from each entity and $1,000 from each downtown business. Ms. Khonsari
explained they are trying to brand downtown Bastrop as a destination. Proof Advertising, the
company who does the ads for the Hyatt, will be doing the design work. The billboards will be in
areas such as Sealy, Columbus, La Grange, and Chappell Hill. After discussion, Mayor Kesselus
moved to approve the BEDC’s participation in the Billboard Project in the amount of $5,500, Mr.
Gutierrez seconded, and the motion passed.
D.3 Consideration, discussion and possible action on a Resolution by the Bastrop Economic
Development Board of Directors concerning the future oversight and assistance by the Bastrop
City Manager to the Bastrop EDC Executive Director. Action on this item was postponed until
after Executive Session.
D.4 Consideration, discussion and possible action on publishing a job posting for the position of
‘Executive Director’ for the Bastrop Economic Development Corporation. Action on this item was
postponed until after Executive Session.
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D.5 Consideration, discussion and possible action on establishing the official date for the joint
meeting of the Bastrop City Council and the Bastrop Economic Development Corporation Board
and solicit input from the BEDC Board members and staff regarding agenda items and issues for
discussing and posting for the joint meeting. Some of the suggested topics included TxDOT’s
plans for the overpasses on Highway 71, the Main Street Improvement Project, and the housing
study.
E. EXECUTIVE SESSION –
E.1 At 7:47 p.m., Mr. Mills convened the Bastrop Economic Development Corporation Board of
Directors into a closed/executive session pursuant to the Texas Government Code, Chapter 551,
to discuss the following:
1. Section 551.071(1)(A) and Section 551.071(2) - Consultations with Attorney: (1)
threatened and/or contemplated litigation, and (2) matters upon which the Attorney
has a duty and/or responsibility to report to the governmental body, including legal
matters that may be presented at the future joint meeting of the BEDC and the City
Council.
2. Section 551.072 - Deliberation about real property: ‘Project Copper’ and/or potential
sales, acquisitions, exchanges, leases, dispositions or values of real property.
3. Section 551.087 - Deliberation regarding economic development negotiations:
‘Project Copper’.
4. Section 551.074 - Personnel Matters: BEDC staffing and performance, personnel
reclassification and/or compensation review, and/or employment of an Executive
Director/CEO.
E.2 The Bastrop Economic Development Corporation Board of Directors reconvened from
Executive Session at 9:48 p.m.
Gary Schiff made the motion to approve Angela Ryan’s increase in compensation based upon
the pay grade of her new title of BEDC Assistant Director, retroactive to the date that Dave Quinn
left the BEDC. Dr. Gurwitz seconded, and the motion passed.
Gary Schiff made the motion to approve Mike Talbot as the Interim Executive Director of BEDC,
with reimbursement along the same lines as the last time he acted as the interim director, with
Steve Mills making any minor adjustments necessary, retroactive to the date that Dave Quinn left
the BEDC. Willie DeLaRosa seconded, and the motion passed.
Gary Schiff made the motion to sell approximately 4.236 acres in the Bastrop Business &
Industrial Park to Niece Equipment, at the same rate of reimbursement as previously agreed
upon, with the changes to the agreement per Mr. Niece’s email of October 17, 2014, provided
that Mr. Niece accept the property “as is”, with no additional fill. Willie DeLaRosa seconded, and
the motion passed.
Gary Schiff made the motion authorizing the City Manager to publish a job posting for the position
of BEDC Executive Director as soon as possible, but not prior to October 29, 2014, and to make
any necessary adjustments in response to the City Council’s recommendations. Gary Gutierrez
seconded, and the motion passed.
Gary Schiff made the motion to submit the resolution to City Council, with the date changed to
specify “no sooner than October 29, 2014.” Gary Gutierrez seconded, and the motion passed.
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F. BOARD INPUT ON FUTURE AGENDAS
Inviting input from the Board of Directors related to issues for possible inclusion on future
agendas, related to (but not limited to) issues such as BEDC projects, property, economic
development prospects, community events, and BEDC business.
G. ADJOURNMENT – Gary Gutierrez moved to adjourn and Gary Schiff seconded. The BEDC
Board of Directors adjourned the meeting at 9:55 p.m.
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STAFF REPORT
MEETING DATE: March 22, 2018

AGENDA ITEM: 2B

TITLE:
Review and discuss the Bastrop EDC Strategic Plan, Updates, and Supplements.
STAFF REPRESENTATIVE:
Lynda K. Humble, City Manager
Shawn Kirkpatrick, BEDC Executive Director
BACKGROUND/HISTORY:
The Bastrop EDC’s strategic plan was accepted on March 13, 2013, with updates and
supplements in 2015, 2016, and 2017. Included within this memo is the Strategic Plan Timeline,
which starts in 2011, when Mr. Joe Newman was EDC Executive Director, Terry Orr was Mayor,
and Mike Talbot was City Manager.
Implementation, in accordance with the 2013 Strategic Plan recommendations, was never fully
activated. In September 2014, BEDC Executive Director Dave Quinn departed Bastrop, with the
current Executive Director Shawn Kirkpatrick starting in April 2015. Mr. Kirkpatrick reviewed the
2013 Strategic Plan with the Board as part of the FY 2016 budget process. Moving forward with
the FY 2016 budget, the Board provided guidance on an Annual Scope of Work, incorporating
elements of the strategic plan, updates and supplements. In 2017, in addition to the FY 2018
budget’s Annual Scope of Work, the Board accepted an update of the strategic plan objectives
and strategies, including key performance indicators (KPIs).
Given the size of the documents, please go directly to the EDC website to find the BEDC Strategic
Plan documents at https://bastropedc.org/strategic-plan-0.
Board of Directors
The EDC Board is governed by state law and is comprised of seven members, appointed to two
year terms and serve at the will of the City Council. Since April 2015, the Board has had nine (9)
past directors and seven (7) current directors.
Current EDC Board Members
Chair Cam Chavez (appointed June 2015)
Vice Chair Kevin Plunkett (appointed August 2016)
Secretary/Treasury Sam Kier (appointed June 2017)
Drusilla Rogers (appointed June 2016)
Ron Spencer (appointed June 2017)
Kathryn Nash (appointed June 2017)
Mayor Connie Schroeder (appointed June 2017)
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Past EDC Board Members (since April 2015)
Mayor Ken Kesselus
Steve Mills
Gary Schiff
Dr. Neil Gurwitz
Pat Crawford
Willie DeLaRosa
Carlos Liriano
Joe Beal
Kristi Koch
Governance
EDC is governed by the Texas Local Government Code Chapters 501-505. The EDC Board, with
City Council approval, amended its bylaws and articles of incorporation several times since 2015.
The 7th and 8th amended bylaws were adopted in February 2015 and May 2015, respectively. In
2016, the Board formed an ad hoc committee to codify the Articles of Incorporation (Articles) and
bylaws with the Local Government Code. The restated Articles were filed with the Secretary of
State of Texas on July 21, 2016 with the 9th amended bylaws adopted on February 14, 2017.
Governing Documents can be found on the EDC website at https://bastropedc.org/governingdocuments.
Market Conditions
The process for developing the 2013 Strategic Plan began immediately following the 2011
Bastrop County Complex Fire. Community engagement was high throughout the process as the
community focused on rebuilding following the disaster. By 2015, Mr. Kirkpatrick arrived in
Bastrop and the EDC Board shifted its guidance toward primary job creation, residential housing
development, and education and workforce training programs.
As part of the FY 2016 and FY 2017 budgets, EDC staff expanded to become a full-service
economic development organization with functional areas of “Type A” primary jobs creation and
capital investment, “Type B” non-primary job creation and capital investment, community
development, development and redevelopment, and education and workforce development.
Included within the “Type A” and “Type B” programs are business retention and expansion and
entrepreneurial and small business development programs.

Strategic Plan Timeline
(Certain excerpts are
from the minutes of the
EDC)
In early 2011, the Board
had discussed internally
updating the existing fiveyear plan. When Mr.
Newman left in March, it
was decided to wait until
a new director was hired.
Interim ED Director, CM
Mike Talbot, budgeted for
both a strategic plan and
retail study that year. Mr.
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Quinn started the last week of August 2011. The Bastrop County Complex Fires began the
following week.
10/24/11 – BEDC Board appointed a subcommittee to look at proposals from consultants to
perform a new strategic plan for the EDC. (Committee meetings were held with TIP Strategies,
Chabin Concepts and Avalanche Consulting between in November and December. The
committee’s recommendation was for Avalanche Consulting to be retained.)
01/23/12 – Public Hearing was held for the expenditure of $52,000 for Avalanche Consulting to
conduct a strategic plan for the Bastrop EDC. Mr. Quinn explained it will assist us in determining
where we are today, what our assets and challenges are, and how those can best match up with
future growth. The plan will also help us determine where the community wants the BEDC to
concentrate. It will help us align with what the community wants, and assist us in finding the right
balance.
02/14/12 – Expenditure approved by City Council.
04/09/12 – Contract was signed by Steve Mills, Board Chair
05/14/12 – Avalanche Consulting presented at an EDC Board meeting. (postponed from April)
06/11/12 – Special EDC Board Meeting/Workshop, presented by Amy Holloway, Avalanche
Consulting
07/10/12 – First meeting of the steering committee
09/06/12 – Second meeting of the steering committee
09-10/12 – Received draft of first of three reports – Competitive Evaluation
09/17/12 – Amy Holloway made a presentation at the September Board meeting, saying they
were about half way through the process. They had an “overwhelming” response to the
community survey, with 694 participants. Ms. Holloway stated they had talked to about 30
individuals so far, conducted several focus groups, and have completed two of the four steering
committee meetings, which have had about 35 people in attendance. The draft of the first report
is ready to send to the steering committee for their input. The next meeting is scheduled for
October 31. Ms. Holloway stated they had also met with the Greater Austin Chamber and the
Governor’s Office to gain a better understanding of how Bastrop fits within the region. Ms.
Holloway said the project should be complete by the end of the year, and she would like to do a
public roll-out of the results in January, if possible.
10/31/12 – Third meeting of the steering committee
12/13/12 – Received second report – Target Industries
01/10/13 – Final meeting of the steering committee
01/14/13 – Mr. Quinn reported the Strategic Plan is almost complete. The consultant has sent it
to the steering committee for final comments, and it should be ready for the Board’s acceptance
at the next meeting. Mr. Quinn would like to do a public rollout event in late February or early
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March. Mayor Orr commented he was impressed by the amount of citizen participation in the
process.
01/29/13 – Edits of the third report – Bastrop Strategy – were sent to Avalanche. Completed report
received February 2013.
03/18/13 – Special EDC Board Meeting/Workshop. Amy Holloway made a presentation about the
results of the Strategic Plan. Ms. Holloway stated the next step should be to get the Steering
Committee back together to form the implementation committee. She explained there would be a
working group for each section of the report consisting of five or six volunteers. There would be
an infrastructure working group, and education working group, etc. These working groups would
meet to implement the recommendations in the Strategic Plan. Ms. Holloway recommended to
the Board that they keep the momentum of the strategic planning process and begin
implementation as soon as possible. The Board voted to accept the plan.
(During the next year and a half, there was a regular implementation update given at monthly
Board meetings, but there was never an official “rollout”, and the steering committee was never
brought back together. Upon becoming an EDC Board member, Mayor Kesselus reviewed the
plan and requested Mr. Quinn go over it and give an update at a Board meeting.)
07/28/14 – Update on BEDC Strategic Plan implementation – Mr. Quinn gave a presentation that
summarized the Strategic Plan, including the top strengths and challenges of the area, the
targeted industries, and our vision. He said the process was a community effort which included
an online survey, a 40-member steering committee, and interviews and focus groups.
Identified goals included:
• education and workforce development;
• position Bastrop as a destination for entrepreneurship and increase small business
resources;
• invest in additional infrastructure;
• develop a county-wide inventory of development-ready sites;
• evaluate water resources and opportunities; ensure Bastrop has industrial sites that are
ready to market;
• continue to make Bastrop an appealing and authentic place to live; and
• market Bastrop as a place to do business.
Mr. Quinn shared that successes thus far have included:
• building confidence in BISD schools through the “We Believe in BISD” initiative;
• partnerships with the Bastrop Main Street Program’s Entrepreneurship Program and the
Governor’s Office Small Business Development Workshop;
• partnership with Bastrop County and the City of Elgin to create a county-wide GIS
program;
• partnership with the City of Bastrop to ensure long-term water resources; preparing the
properties in the Industrial Park so that they are shovel-ready;
• the planned Main Street Improvement Project; BEDC’s new website; and
• the Build it in Bastrop campaign.
Some of the suggestions from the plan which still need to be addressed or improved upon
include:
• establishing a complete talent pipeline;
• strengthening the workforce readiness of Bastrop ISD students,
4

•
•

developing a target company marketing database, and
adopting a formal economic development incentives policy.

Mr. Mills suggested the Board have workshops on the Strategic Plan recommendations because
there are so many pieces to it with a lot of “moving parts”.
Mr. Quinn left in September 2014.
Mr. Kirkpatrick started in April 2015.
06/24/15 – Mr. Kirkpatrick reviewed the strategic plan with the Board as part of the FY15/16
budget process. He also presented a Scope of Work for the EDC. Mr. Kirkpatrick reviewed
BEDC’s current Strategic Plan with the Board, which included Education and Workforce
Development, Business Climate, Infrastructure, Quality of Life, Marketing, and Target
Markets/Niche Sectors. Mr. Kirkpatrick explained that the Board needs to set priorities, since the
Strategic Plan contains so many recommendations. The Board discussed different areas of the
Strategic Plan, including: bridging the gap on workforce training between high school students
and employers; the possibility of adopting a formal incentives policy and application process; the
importance of having shovel-ready sites available for primary job creation, including water and
wastewater; supporting quality of life projects in areas of Bastrop other than just downtown;
developing a more uniform marketing campaign so that BEDC and other organizations (Main
Street, DBA, Chamber, etc.) share a similar message; and adding a section to the Strategic Plan
about economic development.
07/20/15 – During a workshop session, Mr. Kirkpatrick reviewed the proposed changes to the
Program of Work and the Strategic Plan with the Board. Some of the items discussed were: taking
a more city-wide approach to marketing Bastrop, not just the downtown area; focusing more on
workforce development; and breaking down the Strategic Plan so that it’s easier to implement.
09/21/15 – A review and discussion regarding the BEDC’s Strategic Plan and Scope of Work
(Mike Barnes, Facilitator). Mr. Kirkpatrick said he had asked Mr. Barnes to review the existing
Strategic Plan and make recommendations based on his 30-plus years in economic development.
Mr. Barnes explained he had gone through the target industries identified in the Strategic Plan
and provided NAICS codes for each. Those target industries were Hospitality, Life Sciences, IT,
and Manufacturing. He had also provided some best practices and recommendations on how to
attract these industries.
10/20/15 – During a joint meeting with the Bastrop City Council, Mr. Kirkpatrick gave an overview
of Mike Barnes’ presentation at the September BEDC Board meeting. The consensus of the
Board was to move forward with Mr. Barnes’ recommendations. Mr. Barnes had stressed that
communities are as unique as the people who live there, and that it was important to take a look
at our assets and determine what fits best. Mr. Kirkpatrick went over the target industries from the
Strategic Plan that Mr. Barnes had reviewed and how to measure success, explaining that
economic development is a lengthy process. He said the BEDC’s Program of Work areas include:
Primary Job Creation and Expansion, Business and Industrial Park, Business Retention and
Expansion, Education and Workforce Development, Retail Development, Infrastructure,
Affordable Housing, Main Street Program, Entrepreneurial and Small Business Development,
Downtown Redevelopment, Community Development, and Marketing. Mr. Kirkpatrick said these
are the areas that the BEDC office works on daily or weekly, and the team does a really good job
of balancing the work to ensure a continued pipeline of projects, in order to create jobs and allow
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Bastrop to be a “live/work community.” Mr. Kirkpatrick also gave presentations on BEDC projects,
programs and community marketing at the same meeting.
07/18/16 – Consideration, discussion and possible action on a presentation and update by Mike
Barnes, Mike Barnes Group, regarding the BEDC’s Strategic Plan and Recruitment Strategy. Mr.
Barnes presented his review and complimented the BEDC on its strong website, outstanding
marketing collateral and attendance at EDC events. Mr. Barnes’ recommendations included
concentrating on shovel-ready sites, development of a detailed cost structure with timetables for
virtual buildings and incentives for potential projects. Mr. Barnes introduced Eric Davis from KSA
Engineering who was available for questions from the Board regarding the use of virtual buildings.
03/20/17 – Alysia Cook met with the Board during a workshop session to set three to five year
goals, metrics, and known performance indicators for the Bastrop EDC. Ms. Cook spent the day
interviewing various business owners, property owners and stakeholders to learn the public
perception of the EDC. Interviewees were asked what the EDC does well and what can be done
better. Ms. Cook explained this workshop session will be an abbreviated strategic planning
session, looking at what is important for the next three to five years. The Board Members
participated in a SWOT (Strengths, Weaknesses, Opportunities, Threats) Analysis, listing 10 to
15 items in each category. After the SWOT Analysis was completed, Ms. Cook led the Board
Members to identify six categories of goals. These were business retention and expansion,
workforce development, primary job creation, EDC involvement with housing solutions, further
development of the Bastrop brand, and improving communication, both internally and externally.
Ms. Cook will take the information she gathered and will return in April for a three-hour workshop
to present her findings and assist with developing which goals, metrics and performance
indicators the EDC should be using for the next three to five years.
04/24/17 – The Bastrop EDC Board of Directors conducted a workshop session with Alysia Cook
of Opportunity Strategies to set 3-5 year goals, metrics, and known performance indicators for
the Bastrop EDC. Ms. Cook reviewed the key findings from her meetings with business leaders
and stakeholders, and went through the 2013 Strategic Plan with the Board to prioritize goals and
establish key performance indicators for each.
07/31/17 – Special Meeting/Workshop – Review results from goal-setting workshop with Alysia
Cook: goals, metrics, and key performance indicators (KPIs) – Ms. Cook presented a draft
document summarizing all the above-referenced items. Q&A with staff and Alysia Cook about
Economic Development – At the end of Ms. Cook’s presentation, the floor was opened for
questions and comments. Ms. Schroeder would like to see timelines attached to the KPIs. There
was general discussion about updating the Board on the EDC’s progress.
09/18/17 – Presentation and training by the Mike Barnes Group regarding the EDC’s strategic
plan, primary job recruiting, and economic development in Texas. Mike Barnes made a
presentation to the Board.
09/18/17 – Consideration, discussion and possible action on the Bastrop EDC Board’s
acceptance of the updates to the strategic plan objectives and strategies, including key
performance indicators. The Board made two edits and requested that the EDC weekly updates
tie back to the goals. (NOTE: These were the KPIs from Opportunity Strategies. A draft was
previously presented to the Board at the 07/31/17 Special Meeting.)
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Comprehensive Plan Update: In November 2016, the City Council adopted the Comprehensive
Plan 2036, which included participation of more than 1500 people. The City Council has been
quite clear that the Comprehensive Plan will be a “living” document that will drive the strategic
decisions regarding how Bastrop develops from managed growth to housing and neighborhoods
to cultural arts and tourism.
FUNDING SOURCE: N/A
RECOMMENDATION:
Staff is seeking direction from both policy bodies to determine if there is consensus as to whether
the current economic development strategy works well with the Comprehensive Plan. If so, no
further strategic discussions are needed. If not, then staff needs policy direction on future
expectations on an interim solution until a new economic development strategic plan can be
developed in concert with the Comprehensive Plan.
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ATTACHMENTS:
•

???? Files are quite large to attach. On the EDC website and dropbox.
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STAFF REPORT
MEETING DATE: March 22, 2018

AGENDA ITEM: 2C

TITLE:
Discuss other economic development related issues or concerns and next steps.
STAFF REPRESENTATIVE:
Lynda K. Humble, City Manager
Shawn Kirkpatrick, BEDC Executive Director

